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STATE OF NORTH CAROLINA
IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY
05 CVS 2500

HARCO NATIONAL INSURANCE COMPANY,
 
                                                 Plaintiff,

v.

GRANT THORNTON LLP,

                                                 Defendant.
)
)
)
)
)
)
)
)
)
)
)



ORDER ON HARCO NATIONAL INSURANCE COMPANY’S MOTION FOR LEAVE TO FILE ITS SECOND AMENDED COMPLAINT

	THIS MATTER is before the Court on Plaintiff Harco National Insurance Company’s (“Harco” or “Plaintiff”) Motion for Leave to File its Second Amended Complaint (the “Motion’).  Harco seeks to add two claims for gross negligence, two claims for intentional misrepresentation (fraud), and claims for punitive damages.  This case is almost four years old.  Harco filed its original complaint on February 23, 2005, and served Defendant Grant Thornton (“GT”) on March 2, 2005.  GT answered Harco’s Complaint on November 9, 2005.  Harco filed its First Amended Complaint on March 23, 2006 by stipulation of the parties.  Discovery ended on June 13, 2008.  With the Court’s permission, however, Harco deposed GT’s audit manager on August 21, 22, and 25, 2008.  Expert discovery is ongoing.  Harco filed the Motion on October 15, 2008.  The Motion was fully briefed, and the Court heard oral argument on February 12, 2009.  After considering the Motion, the briefs of the parties, and the arguments of counsel, the Court hereby DENIES Plaintiff’s Motion.   
	Rule 15 of the North Carolina Rules of Civil Procedure permits amendment of a pleading to which a response has been served only by “leave of court . . . and leave shall be freely given when justice so requires.”  N.C. Gen. Stat. § 1A-1, Rule 15(a).  “Whether a motion to amend a pleading is allowed or denied is addressed to the sound discretion of the trial court and is accorded great deference.”  North River Ins. Co. v. Young, 117 N.C. App. 663, 670, 453 S.E.2d 205, 210 (1995).  Amendment of a pleading “should always be allowed unless some material prejudice is demonstrated.”  Stetser v. TAP Pharm. Prods. 165 N.C. App. 1, 31, 598 S.E.2d 570, 590 (2004).  “Some of the reasons for denying a motion to amend include undue delay by the moving party, unfair prejudice to the nonmoving party, bad faith, futility of the amendment, and repeated failure to cure defects by previous amendments.”  Id.
	Plaintiff’s Motion fails for several reasons.  First, there was undue delay in seeking to amend the Complaint.  Discovery in this case has gone on for years.  With the exception of the audit manager deposed in August of 2008, fact discovery was completed on June 13, 2008.  The Motion was not filed until October 15, 2008.  Plaintiff had ample time prior to October 15, 2008 to seek amendment of its Complaint.  Moreover, Plaintiff had in its possession the underlying documents identified in its brief in support of the Motion since at least 2006.  Plaintiff has failed to point to specific facts learned from the audit manager’s deposition that would support an amendment to the pleadings.  Plaintiff’s delay in seeking amendment of the Complaint is sufficient for denying Plaintiff’s Motion. 
Second, allowing Plaintiff to amend the Complaint at this stage of the proceedings would prejudice GT.  The addition of new causes of action would likely have changed GT’s approach to discovery.  However, fact discovery has been completed, and most of Harco’s experts have been deposed.  It is highly prejudicial to require GT to defend against four new causes of action when fact discovery, and some expert discovery, have already been completed.  Furthermore, North Carolina courts have noted that adding claims for punitive damages would “increase[] the stakes of the lawsuit.”  Kinnard v. Mecklenburg Fair, Ltd., 46 N.C. App. 725, 727, 266 S.E.2d 14, 15 (1980).  It is prejudicial to GT to change “the stakes of the lawsuit” at this late stage of the proceedings.  Accordingly, Plaintiff’s Motion would be prejudicial to GT.
	For the reason set forth above, Plaintiff’s Motion for Leave to File its Seconded Amended Complaint is DENIED.

SO ORDERED this 16th day of February, 2009.


						/s/ Ben F. Tennille____________________
						The Honorable Ben F. Tennille
						Chief Special Superior Court Judge
						    for Complex Business Cases

